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MEMORANDUM FI NDI NGS OF FACT AND CPI NI ON

GCEKE, Judge: Respondent determ ned deficiencies in

petitioner’s Federal incone taxes of $108, 652, $61, 885, $52, 397,

$45, 490, and $320,852 for tax years 1991, 1992, 1993, 1994, and

respectively, as a result of underreported or unreported

i ncone that should have been reported on Schedule C, Profit or

Loss From Busi ness, and of unpaid self-enploynent taxes and a
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di sal | oned deduction for hone nortgage interest for 1991.
Respondent al so determ ned penalties for fraud under section
6663 of $78,447.75, $46,413.75, and $39,297.75 for 1991, 1992,
and 1993, respectively, as well as additions to tax for
fraudulent failure to file under section 6551(f) of $32,980. 25
and $232,617.70 for 1994 and 1995, respectively. Respondent
further determned additions to tax for failure to pay estinated
t axes under section 6654 of $2,343.73 and $17,515.76 for 1994 and
1995, respectively, as well as additions to tax under section
6651(a) (2) of $11,372.50 and $80,213 for 1994 and 1995,
respectively. Petitioner now clains to be entitled to various
deductions totaling $267,472, $175, 323, $124,356, and $111,773
for 1991, 1992, 1993, and 1994, respectively. Respondent |ater
conceded that petitioner is not liable for additions to tax under
section 6651(a)(2) or for self-enploynent taxes for 1995.
Petitioner conceded that he is not entitled to a deduction for
honme nortgage interest of $16,000 for 1991. After concessions,
the i ssues remaining for decision are:

(1) Wether petitioner underreported Schedule C incone by
$302, 319, $172,081, and $138,490 for 1991, 1992 and 1993,

respectively. W hold that he did;

Unl ess otherwi se indicated, all section references are to
the Internal Revenue Code in effect for the years in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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(2) whether petitioner is entitled to deductions of
$267, 472, $175, 323, $124,356, and $111, 773 for 1991, 1992, 1993,
and 1994, respectively. W hold that he is not;

(3) whether petitioner failed to report Schedule C incone
of $135,611 and $805, 246 for 1994 and 1995, respectively. W
hold that he failed to report $135,611 for 1994 and $217, 246 for
1995;

(4) whether petitioner is liable for self-enploynent taxes
of $10, 247, $10,658, $10,851, and $11,146 for 1991, 1992, 1993,
and 1994, respectively. W hold that he is;

(5) whether petitioner is liable for additions to tax for
failure to pay estimted taxes under section 6654 for 1994 and
1995, respectively. W hold that he is;

(6) whether petitioner is liable for fraud penalties under
section 6663 for 1991, 1992, and 1993, and for fraudulent failure
to file additions to tax under section 6651(f) for 1994 and 1995.
We hold that he is liable for such penalties or additions for
1991, 1992, 1993, and 1994, but not liable for 1995.

FI NDI NGS OF FACT

At the tinme the petition was filed, petitioner resided in

Fl ori da.

1. Background of Petitioner and Corporate Structure

Petitioner graduated fromthe University of Pennsyl vani a,

VWharton School of Business, in 1963 with a bachel or of science
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degree in economcs. Wile attending the Wharton School of
Busi ness, petitioner took two accounting classes. Petitioner
al so earned a | aw degree from St. Louis University in 1972 and
wor ked as an attorney on corporate cases for about 2-1/2 years.

Medi group Enterprises, Inc. (Medigroup Enterprises), was
incorporated in the 1960s by Harvey Friedman, the father of
petitioner’s ex-wife. During the 1970s, Medigroup Enterprises
pur chased several nursing hones which it owned and operated
through related entities. In 1980 petitioner purchased a
controlling interest in Medigroup Enterprises. The record is
uncl ear on several facts relating to Medigroup Enterprises and
its related entities because of evidentiary gaps, multiple
changes in control/ownership of the entities, and simlarly nanmed
related entities which were not specifically identified in trial
testinmony. Medigroup Enterprises filed many of its corporate
i ncone tax returns several years |ate.

Rolla Health Care Associates, L.P. (RHCA), was a M ssour
limted partnership formed in 1978 to build and operate a nursing
home in Rolla, Mssouri (Rolla nursing honme). The Secretary of
the U S. Departnment of Housing and Urban Devel opnment (HUD) agreed
to insure the nortgage on the Rolla nursing hone.

RHCA was part of a conpl ex and confusing group of
partnershi ps and corporations related to Medigroup Enterprises.

At the tinme of its formation in 1978, RHCA had two partners: The
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general partner, Rolla Health Care, Inc., which owned a 1-percent
interest in RHCA, and the Iimted partner, Medigroup, Inc.
(Medi group), which owned the remaining 99-percent interest.

Rolla Health Care, Inc., was incorporated in Mssouri in
1978 by petitioner, who was the regi stered agent and vice
presi dent of the corporation. By 1987 petitioner was the sole
of ficer and nenber of the board of directors. However, between
Decenber 1987 and March 1989, Vernon Ray Lavender (M. Lavender)
had becone the sole officer and nenber of the board of directors.
M. Lavender was a friend of petitioner and had worked with
petitioner since 1982.

Medi group was related to, but separate from Medigroup
Enterprises. Petitioner was the sole director and nenber of the
board of directors in 1987. Just as with Rolla Health Care,
Inc., M. Lavender becane the sole officer and nmenber of the
board of directors of Mdigroup between Decenber 1987 and March
1989.

During 1982 Medigroup sold its 99-percent stake in RHCA to
Lee Kling, a St. Louis businessman. 1In 1986 M. Kling sold his
99-percent stake in RHCA to Health Facilities Investnent Co.,
Ltd. (Health Facilities), a limted partnership forned by
petitioner. In 1990 petitioner changed the nane of Health
Facilities to Autum Years |Investnents, L.P. (Autumm Years).

Also in 1990, the 1-percent general partnership interest in RHCA
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was reall ocated anong Rolla Health Care, Inc., Medigroup, and M.
Lavender. In 1991 the interests of Medigroup and M. Lavender in
RHCA converted from general partnership interests tolimted
partnership interests. This change did not affect Autumm Years’
99-percent limted partnership interest in RHCA

At sonme tinme not clear fromthe record, Medigroup canme under
t he ownership of KSFS I nvestnent Co. (KSFS), a hol ding
corporation whose stock was owned by petitioner. Petitioner then
sold his KSFS stock to M. Lavender for $500 in 1987. \Wile
petitioner estimated the value of the KSFS stock between $100, 000
and $150, 000, petitioner clains to have gone through with the
deal because it allowed himto place the responsibility of
runni ng the nursing hone business upon M. Lavender. At trial,
M. Lavender admtted that during his business relationship with
petitioner, M. Lavender enbezzled significant anmounts of noney
from RHCA and rel ated busi nesses.

Petitioner made each of his three children a 25-percent
partner in Autumm Years. Oher partners included Eva Sue Faenger
(Ms. Faenger), petitioner’s ex-girlfriend, with a 20-percent
share, Lynn Plotkin, petitioner’s ex-wife, with a 4-percent
share, KSFS with a .8-percent share, Medigroup Care Centers, Inc.
(anot her conpany related to Medigroup Enterprises), wth a .1-
percent share, and Managenent & Devel opnent Associ ates, Inc. (of

whi ch petitioner was the sol e shareholder), with a .1-percent
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share. As of January 2001, the three children were unaware that
they were nenbers of the partnership. Lynn Plotkin was al so
unaware she was a partner. Petitioner signed for Lynn Plotkin on
the partnership formati on docunents as her custodi an, even though
she has never had a custodian. Petitioner never drafted
Schedul es K-1, Sharehol der's Share of |nconme, Deductions,

Credits, etc., for the partners. From 1991 to 1994, petitioner
also failed to draft financial statenents, prepare partnership
tax returns, or observe other partnership formalities with
respect to Autumm Years.

On nunerous occasions petitioner wote hinself checks on
Autumtm Years’ accounts, using the funds to pay personal expenses.
Petitioner also wote checks on Autum Years’ account to various
famly nmenbers and other entities. From 1991 to 1994, Autumm
Years received funds fromvarious entities with ties to
petitioner, as described bel ow

2. Lease Between RHCA and Professional TLC

Ms. Faenger and petitioner had a personal relationship from
approxi mately 1985 to 1990. M. Faenger worked in the nursing
home busi ness and had experience operating a nursing hone.

Petitioner helped Ms. Faenger incorporate Professional TLC
Inc. (Professional TLC), by drafting and filing the articles of
i ncorporation and having Ms. Faenger sign the docunments. The

pl an was for Professional TLC to | ease the Rolla nursing hone
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from RHCA, after which Ms. Faenger woul d operate the nursing hone
w thout interference by petitioner and pay rent to RHCA. The

| ease provided for nonthly rent of $45,000 in the year begi nning
Septenber 1, 1990, with yearly increases of $425. The anount of
t hese rental paynments was deci ded by petitioner, and he was the
only party Ms. Faenger dealt with before signing the | ease. The
personal relationship between Ms. Faenger and petitioner had
either ended or was in the process of ending at the tine the

| ease was entered into in August 1990.

Prof essional TLC made the required nonthly rent paynents
under the |ease but did not always pay rent directly to RHCA
Many tinmes M. Lavender would call M. Faenger and tell her that
petitioner wanted a portion of that nonth’s rent paynent to be
made to a different entity. Autumm Years received sone paynents
directly from Professional TLC. Sonme checks witten by
Prof essional TLC to RHCA were endorsed over to Autum Years, and
sonetines the rent paynents went to KSFS before KSFS would wite
a check or wwre funds to Autum Years. Autumm Years al so
received funds fromLa Mancha Properties, Inc., a corporation
i ncorporated by M. Lavender which had financial ties to RHCA
Sone of the | ease paynent funds al so ended up with Quixoti Corp.
(Quixoti), a corporation owed by petitioner whose funds were
used in part for petitioner’s personal expenses and which filed

its 1991 incone tax return several years late. Autumm Years
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received funds fromother conpanies with ties to petitioner as
wel | .

RHCA failed to file partnership inconme tax returns for 1991
to 1994. At sone point, RHCA stopped naking its nortgage
paynments on the Rolla nursing honme. In 1994 HUD demanded
Prof essional TLC begin paying the entire | ease paynent directly
to HUD. Follow ng the advice of her attorney, M. Faenger
instead made all the | ease paynents to an escrow account which
was paid over to RHCA upon the sale of the Rolla nursing hone in
1995 (the sale of the Rolla nursing honme is discussed further
below). As a result of RHCA's failure to nake nortgage paynents
on a |l oan which HUD had insured, M. Lavender was convicted of
theft of public noney. As part of a plea agreenment, M. Lavender
agreed to cooperate with the Governnent in civil and crim nal
actions taken agai nst petitioner.

3. Paynents to Lynn Plotkin, Hone Mbrtgage |Interest and
Property Taxes, and Busi ness Expenses

A. Paynents to Lynn Plotkin

Petitioner seeks to deduct paynents nade to his ex-wfe
during 1991 to 1994, which petitioner clains he made as a result
of a corporate obligation he personally guaranteed.

Petitioner and Lynn Plotkin entered into a Stipulation for
Property Settlenent, Child Custody, Child Support, Maintenance,
Attorney’s Fees and Court Costs (divorce agreenent) in January of

1984. Pursuant to the divorce agreenent, petitioner agreed to
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pay various amounts to Lynn Plotkin, including $75 per nonth per
child for child support, $7,000 per year per child for schooling
and summer prograns (including 4 years of college), religious
menbership fees and cel ebrati on expenses, a share of the
children’ s nedi cal expenses not covered by insurance, attorney’s
fees, and court costs. Because of anbi guous |anguage in the
di vorce agreenent, it is unclear when the obligation to pay the
$75 per nonth support obligation was to end. Petitioner also
agreed to pay off any notes secured by the honme in which he and
Lynn Plotkin had Iived and to repay Lynn Plotkin should she pay
any of these anounts herself. Petitioner forfeited any rights he
had in the home and agreed to provide health insurance for each
of the three children through his or her 22d birthday, as well as
to cause a corporation to enter an agreenent to buy Lynn
Plotkin’s interest in the Caring G oup, Inc. (a corporation whose
stock she owned), for $1, 100, 000.

In October 1983, in anticipation of the divorce agreenent,
Lynn Plotkin and Qui xoti entered into an agreenent whereby
Qui xoti prom sed to buy Lynn Plotkin's stock in the Caring G oup,
Inc., for $1,100,000. O the $1,100,000 total price, $800, 000
(plus interest) was to be paid in nonthly installnments of $11, 462
from March 1985 to October 1993 (the guaranteed Qui xoti
paynments). Petitioner personally guaranteed these nonthly

paynents.
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Petitioner made nmultiple payments to Lynn Plotkin in 1991,
1992, 1993, and 1994 which total ed $62, 600, $60, 000, $40,100, and
$31, 000, respectively. No single paynent was equal to the agreed
nonthly install ment anount of $11,462; the |argest was $10, 000
and the second | argest was $5,000. The paynents did not specify
whet her they were part of the guaranteed Quixoti paynments or for
sone ot her obligation petitioner owed Lynn Plotkin. Many of the
checks to Lynn Plotkin had no notation on them while the
notati on on others appears to read only “N P”

Petitioner failed to maintain health insurance for the
children and also failed to pay off the outstanding notes on Lynn
Plotkin’ s honme, as required by the divorce agreenent. Lynn
Plotkin paid the notes off herself, and petitioner was required
to indemify her for these paynents under the divorce agreenent.
The amounts petitioner owed Lynn Plotkin for other obligations
besi de the guaranteed Quixoti paynents during 1991, 1992, 1993,
and 1994 were not established. During at |east part of the
period from 1991 to 1994 each of the children was under the age
of 22 and in college. Petitioner paid all or nost of the ol der
two childrens’ tuition; however, Lynn Plotkin's famly paid the
entire tuition of the youngest child.

B. Hone Mbrtgage I nterest and Property Taxes

At one point during their personal relationship, petitioner

and Ms. Faenger had plans to get married and nove into a hone
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together. To this end, they bought land in Rolla, Mssouri, and
began to build a hone on the property. The property was titled
in Ms. Faenger’s nanme in April 1988 although the $44, 000
downpaynent on the | and was paid by petitioner. Petitioner and
Ms. Faenger borrowed noney to build the house and becane jointly
and severally liable on a note for $425,000 fromthe Anmerican
Bank of Rolla (American Bank) on May 16, 1989. Petitioner nmade
t he | oan paynents.

In 1991, 1992, and 1993 petitioner paid interest on the | oan
financi ng construction of the honme of $49,543, $39,271, and
$41, 282, respectively. In addition, petitioner estimtes he paid
i nterest of $40,000 during 1994. |In 1991 he paid property taxes
of $3,270 on the land. Petitioner now seeks deductions for hone
nortgage interest and property taxes paid.

C. O her Business Expenses

Petitioner clains that he incurred various |egal expenses in
connection with his business operations. One of Autum Years’
accounts shows several checks witten to Charles Merz, Esq. (M.
Merz), who petitioner testified represented “both nmyself and the
conpanies in several |awsuits that had been filed”.

Petitioner clains that he made paynents to M. Lavender and
his conpanies. Miltiple checks were witten to M. Lavender out
of an Autumm Years account in 1991 and 1992 al t hough the purpose

of these paynents was not established.



- 13 -

Petitioner clains he nade a paynent pursuant to a persona
guaranty to Burnett Schwartz froma 1980s busi ness transacti on.
A transfer was made to M. Schwartz out of an Autumn Years
account in Novenber 1991 with a notation that is nostly illegible
but appears to read “HFTC’ in part. The business purpose of the
paynments was not establi shed.

Petitioner clains that he made many paynents to Anmerican
Bank as personal guarantor of a loan to RHCA. Many checks were
witten to Arerican Bank out of an Autumm Years account with
not ati ons such as “Rolla Health Care” or “RHCA’

Petitioner clains that he incurred expenses in connection
w th assisting Kenneth Lohse in devel oping an auto repair
busi ness, and many checks were witten to auto repair businesses
out of an Autumm Years account. Petitioner also testified that
he considered the paynents a | oan; however, nothing was witten
down.

Petitioner clains that he had vari ous ot her expenses, such
as maintaining his law |license, Federal Express shipping costs,
and office supply costs. Various checks were witten out of an
Aututm Years account to the M ssouri Suprene Court, the M ssour
Bar Associ ation, the Mssouri Departnent of Revenue, Federal
Express, and O fice Depot. Petitioner testified he used Federal
Express to send itens such as checks to Lynn Plotkin. Petitioner

did not work as a lawer during 1991 to 1994.
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Petitioner clains that during 1991 he nmade paynments to
Qui xoti so that Quixoti could pay its own business obligations.
Several checks from 1991 were witten to Quixoti out of an Autumm
Year s account.

Petitioner clains that in the course of business he incurred
aut onobil e repair expenses. Petitioner did all his traveling by
car, and “on occasion” went to see M. Lavender by car. Several
checks were witten to various auto repair shops out of an Autumm
Year s account.

Petitioner also seeks to deduct bank fees of $428 and $223
for 1993 and 1994, respectively. The schedul e of checks for an
Aut utm Years account shows that during 1993 and 1994 there were
several overdraft charges, activity service charges, and ot her
such char ges.

4. Sale of the Rolla Nursing Hone

A $588, 000 Conmi ssi on

Once RHCA stopped nmaki ng paynents on the Rolla nursing hone
nortgage insured by HUD, HUD threatened to forecl ose on the
property. HUD eventually set a foreclosure sale for July 14,
1995. To avoid foreclosure, petitioner and M. Lavender
subsequently attenpted to sell the Rolla nursing hone.

Petitioner lived with his girlfriend, Barbara Nemec (M.
Nenmec), at the time. M. Nenec was a registered dietician who

provided nutrition consulting services to various nursing hones.
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Petitioner and Ms. Nenec had known each other since 1986 or 1987,
and their personal rel ationship began in 1992 or 1993.

When Ms. Nenec | earned the Rolla nursing home was to be
sol d, she expressed interest in trying to find a buyer. Al though
Ms. Nenec had no prior real estate experience, her brother, Bob
Nemec, had significant real estate experience as owner of a
br oker age busi ness. M. Nenec incorporated LTC Brokers &
Consultants, Inc. (LTC, in Illinois on May 23, 1995, becom ng
the president and sol e shareholder. LTC also enpl oyed Bob Nenec.
Ms. Nemec al so incorporated LV Castle |Investnent G oup, Inc.
(LV), inlllinois to act as the parent corporation of LTC,

In January 1995 RHCA execut ed several docunents with LTC
(which had not yet been incorporated at the tinme). M. Lavender
si gned the docunents on behalf of RHCA and Ms. Nenec signed on
behal f of LTC. The docunents authorized LTC to act as RHCA' s
agent for the purpose of selling the Rolla nursing honme and
entitled LTC to a base conm ssion of 10 percent of the selling
price. In addition to the base comm ssion, LTC would receive an
extra 2 percent in return for LTC s obtaining, at its own
expense, all necessary studies, analyses, and other information
in connection with the sale. The docunents also called for LTC
to receive an additional 2 percent in return for LTC s agreenent

that its arrangement with RHCA was nonexcl usive and that LTC
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woul d receive no conpensation if RHCA sold the facility itself or
t hrough anot her broker.

M. Lavender testified that he thought the initial brokerage
fee was to be around 2 or 3 percent, which was increased “j ust
prior to the sale”. He further testified that petitioner wanted
as large a conm ssion as possible, because the conm ssion was the
means by which petitioner would be taking his slice of the
proceeds. At the crimnal trial M. Lavender testified that he
t hought the brokerage fee was originally to be around 4 or 5
per cent .

Ms. Nemec found a buyer for the Rolla nursing home, Anerican
Capital Corp. (Anerican), and Ms. Nenec and Bob Nenmec worked to
conplete the sale, incurring expenses on behalf of LTC. In June
1995 RHCA and Anerican closed on the sale of the Rolla nursing
honme for $4.2 nmillion. RHCA s ownership of the Rolla nursing
honme term nated June 30, 1995.

M. Lavender asked petitioner what should be done with the
over $1 million in net proceeds which RHCA received as a result
of the sale. Petitioner told M. Lavender to use the proceeds to
repair M. Lavender’s financial situation and make hinsel f whol e.

As a result of the sale, LTC received $588,000 in
conm ssions via checks which were deposited into LTC s bank
account on July 3, 1995. Following the sale of the Rolla nursing

home, LTC purchased property in Umatilla, Florida. A nonth or
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two after LTC purchased the property, title was transferred to
Ms. Nenec. Ms. Nenec and petitioner noved into a home on the
property and continue to |live there together.

The State of Illinois dissolved both LTC and LV on Oct ober
1, 1996, for failing to file annual reports or pay annual
franchi se taxes. The sale of the Rolla nursing hone was the only
real estate LTC or LV ever sold. LTC and LV reported $602, 962 in
gross incone on their consolidated corporate incone tax return
for the fiscal year ending June 30, 1996, which was not filed
until June 2001. The return was prepared by Charl es Brat kowski,
a certified public accountant. M. Nenec asked petitioner to
assist M. Bratkowski in preparing the return; petitioner did
al though the extent of his assistance is unclear. LV's
consolidated return reflected gross receipts of $602, 962, costs
of sales of $293,139, various other deductions of $143, 221, and
t axabl e i ncome of $166, 602.

B. $245,000 Paynent to Anerican Bank

A separate issue arose with regard to a $245, 000 paynent
RHCA made to Anerican Bank after the sale of the Rolla nursing
honme. Respondent clainms that the $245,000 was, in part, used to
pay off petitioner’s liability on the |oan petitioner and Ms.
Faenger had taken out from American Bank to build the honme in
Rolla. The home (which may not have been conpleted at the tine)

was sold in Decenber 1993, with anounts remaining unpaid on the
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$425,000 | oan. Ms. Faenger borrowed $30, 000 from her nother and
paid that anmount to American Bank to be released fromliability
on the | oan, although petitioner still remained |iable.

RHCA had taken out a |oan of $115, 000 from Anerican Bank in
Decenber 1990 and was schedul ed to pay back such | oan over 48
nmonths in installments of $3,028, with the |ast paynent being
made in Decenber 1994. On June 30, 1995, RHCA paid Anerican Bank
$245, 000 out of the sale proceeds. On the sane day, anounts of
$12,729. 22, $1,112.43 and $13,912.59 were credited to RHCA' s
bal ance, reducing the anpbunt outstanding to zero. Respondent
contends the remai ning $217,246 was used to pay off petitioner’s
remaining liability on the $425, 000 honme construction | oan.

Petitioner’s remaining liability on the |oan was paid off at
some unknown point. Although in this case Ms. Faenger testified
she did not know how it was paid off, during the crimnal trial
she testified that it was paid out of the proceeds of the nursing
home sale. The anount of petitioner’s remaining liability at the
time the $245,000 was paid to American Bank was not establi shed.

5. O her I nformation

Petitioner did not file his 1991, 1992, or 1993 Federal
income tax return until August 1994 and had no reason for the
delay. The 1991 return included “other incone” of $46,560 and
t axabl e i ncone of $19,680. Quixoti’s 1991 corporate incone tax

return reported $46,560 as a “conpensation of officers” expense.
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The 1992 return included “other incone” of $34,269 and taxable
i ncome of $23,519. The 1993 return included “other incone” of
$24, 360 and taxabl e incone of $13,610. Mnagenent & Devel opnent
Associates, Inc.’s 1992 and 1993 corporate inconme tax returns
reported “conpensation of officers” expenses of $34,269 and
$24, 360, respectively. Petitioner never filed an inconme tax
return for 1994 or 1995. Petitioner nmade no estimated tax
paynments for tax years 1994 and 1995 and paid no self-enpl oynent
taxes for 1991 through 1994.

In 1999 petitioner was indicted on three willful violations
of section 7206(1)--one count with respect to each of his incone
tax returns for the years 1991, 1992, and 1993. The U.S.
District Court for the Eastern District of M ssouri convicted
petitioner on each count, finding that petitioner willfully
reported his inconme falsely for 1991, 1992, and 1993.

On April 22, 2008, respondent issued a notice of deficiency
to petitioner for tax years 1991, 1992, 1993, 1994, and 1995.
Petitioner tinely filed a petition contesting the deficiencies,
additions to tax, and penalties.

OPI NI ON

Burden of Proof

Ceneral ly, taxpayers bear the burden of proving, by a
preponderance of the evidence, that the determ nations of the

Comm ssioner in a notice of deficiency are incorrect. Rule
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142(a); Welch v. Helvering, 290 U.S. 111, 115 (1933). Deductions

are a matter of legislative grace, and a taxpayer bears the
burden of proving entitlenent to any clai med deductions. Rule

142(a)(1); I NDOPCO, Inc. v. Conm ssioner, 503 U S. 79, 84 (1992).

However, on several issues in this case petitioner argues that
t he burden of proof should be placed on respondent. W wll
address these argunents below in conjunction with the rel ated
I Ssues.

1. Whether Petitioner Underreported or Failed To Report
Schedul e C I ncone for 1991-94

Respondent argues that the noney deposited into Autum Years
and Qui xoti accounts from 1991 to 1994 shoul d be included as
petitioner’s Schedule C inconme. Petitioner nmakes several
count erargunents detail ed bel ow.

A. Burden of Proof

Petitioner argues that respondent bears the burden of
proving that petitioner has deficiencies for 1991 to 1994 because
respondent’s determ nations for those years were arbitrary and

erroneous. See, e.g., Jackson v. Commi ssioner, 73 T.C. 394

(1979). Petitioner clainms that Autum Years is in fact a sham
corporation and that it has no separate identity fromthat of
petitioner. As a result, petitioner argues that Autumm Years’
99-percent limted partnership interest in RHCA should be inputed
to petitioner. This would have the effect of making the amounts

petitioner received not Schedule C incone but rather
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di stributions nade by RHCA to a partner since the funds Autumm
Years received cane to it as a holder of a partnership interest
in RHCA. Such distributions would be taxable only to the extent
t hey exceeded petitioner’s basis in his interest in RHCA
Petitioner concludes that because the notice of deficiency
treated all funds received by Autumm Years as Schedule C incone
to petitioner, rather than as partnership distributions,
respondent’s determi nations are arbitrary and erroneous and t hat
the burden of proof is therefore placed on respondent. W
di sagr ee.

Petitioner was not a partner in either Autum Years or RHCA
Petitioner cites no legal authority for his claimthat he should
be considered to own Autumm Years’' 99-percent limted partnership
interest in RHCA. The Suprene Court has observed that while a
taxpayer is free to organize his affairs as he chooses, once
havi ng done so he nust accept the tax consequences of his choice,

whet her contenplated or not. Conmi ssioner v. Natl. Alfalfa

Dehydrating & MI1ling Co., 417 U S. 134, 149 (1974). Petitioner

coul d have nmade hinself a partner of RHCA but chose not to.
Petitioner cannot now benefit by redefining the role he created.
Accordingly, we find the burden of proof remains on petitioner.

B. Period of Limtations for Years 1991-93

Wth respect to 1991, 1992, and 1993, petitioner contends

that the normal 3-year period of limtations to issue a notice of
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deficiency under section 6501(a) has expired. Respondent argues
section 6501(c) (1) applies because petitioner’s 1991, 1992, and
1993 incone tax returns were fraudulent and the tax may therefore
be assessed at any tinme. For reasons stated below, we find that
petitioner’s returns for 1991, 1992, and 1993 were fraudul ent.
See infra pp. 39-44. Taxes for these years may therefore be
assessed at any tine.

C. Paynents to Autum Years and Qui xoti Accounts From
Various Entities

Respondent contends that all paynents made into Autum Years
and Qui xoti accounts from 1991 to 1994 constitute Schedule C
income to petitioner. Petitioner does not dispute the fact that
the funds deposited into those accounts are his. However,
petitioner argues that those funds are not Schedul e C incone;
rather, the funds are partnership distributions to petitioner
from RHCA, taxable only to the extent they exceeded petitioner’s
basis in his interest in RHCA. To this end, petitioner again
clains that Autumm Years is in fact a sham corporation and that
Autumm Years’ 99-percent limted partnership interest in RHCA
shoul d be inputed to petitioner. However, for the sane reasons
stated herei nabove, we find that petitioner does not hold a 99-
percent limted partnership interest in RHCA. See supra p. 21.
Therefore, the funds deposited into the accounts of Autumm Years
and Qui xoti did not constitute partnership distributions to

petitioner because petitioner was not a partner of RHCA



- 23 -

Petitioner would have us believe that M. Lavender, not
petitioner, ran RHCA and nade paynents to Autumm Years/petitioner
as the holder of a 99-percent limted partner interest. Wile we
do believe M. Lavender had sonme control over RHCA (as he was
able to enbezzle significant amounts of noney from RHCA and was
convicted of theft of public noney when RHCA st opped naking
nort gage paynents on a | oan which HUD had insured), we find that
petitioner also had a significant amount of operational control
over RHCA and was integral in the running of RHCA. Not only was
petitioner active in carrying on the major business of RHCA
(negotiating the | ease agreenent with Ms. Faenger and
Prof essional TLC, |ooking for a buyer of the Rolla nursing hone
before LTC found a buyer), he also told M. Lavender what to do
with the | ease paynents nmade to RHCA from Professional TLC and
told M. Lavender to make hinself whole fromthe proceeds of the
sale of the nursing honme. Petitioner was al so able to steer
funds from RHCA to Anerican Bank in 1995 to pay off petitioner’s
l[tability for a hone construction | oan on which petitioner was
liable. See infra pp. 37-38. W therefore find the paynents to
petitioner were nade as a result of his work in carrying on the
busi ness of RHCA and related entities.

| nst ead of taking possession of the funds directly from
RHCA, petitioner diverted the funds through various entities into

t he accounts of Autumm Years and Qui xoti, which he fully
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controlled. Incone is taxable to the taxpayer who earns it.

Lucas v. Earl, 281 U. S. 111, 114-115 (1930). Wen a taxpayer

assigns incone to a nom nee partnership he controls, he is

t axabl e on the incone. Levitt v. Commi ssioner, T.C Meno. 1995-

464, affd. w thout published opinion 101 F.3d 691 (3d Cir. 1996).
We concl ude that respondent properly included the paynents into
the accounts of Autumn Years and Qui xoti in petitioner’s Schedul e
C incone for 1991, 1992, 1993, and 1994.

D. Oher Deductions

Petitioner clains that he was entitled to additional
deductions fromi ncone.

1. Paynents to Lynn Plotkin

Petitioner made nmultiple payments to Lynn Plotkin in 1991,
1992, 1993, and 1994 which total ed $62, 600, $60, 000, $40,100, and
$31, 000, respectively. Petitioner clains all of these paynments
went towards paying the $11,462 nonthly payment Qui xoti was
required to pay to Lynn Plotkin, anounts petitioner personally
guaranteed. Petitioner clains such anobunts are therefore
deducti bl e under section 162(a) as ordinary and necessary
busi ness expenses. Section 162(a) provides that, in general,
“There shall be allowed as a deduction all the ordinary and
necessary expenses paid or incurred during the taxable year in

carrying on any trade or business”.
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We disagree with petitioner. Petitioner failed to establish
what obligations to Lynn Plotkin the paynents were bei ng nade
toward. Petitioner not only owed Lynn Plotkin for the guaranteed
Qui xoti paynents; he al so owed her noney as a result of his
i ndemmi fication of her paynents on outstanding notes on her hone.
The paynents to Lynn Plotkin may have al so been nade toward
providing the children with health insurance, which petitioner
failed to supply as had been required by the divorce agreenent.
The noney nay have al so gone toward paying the $7,000 tuition
obligation for the youngest child, whose tuition was paid
entirely by Lynn Plotkin's famly. The noney nay have al so gone
toward paying the $75 per child per nonth support obligation or
any other itens petitioner may have been responsible for, such as
medi cal expenses. Check notations did not specify what
obligation the paynents were bei ng nade toward.

Not only did evidence not establish what obligations the
paynments were being made toward; the anmounts of the individua
paynments do not support a conclusion that they were bei ng nade
toward the guaranteed Qui xoti paynments. No single paynment was
equal to the agreed nonthly install ment anount of $11, 462; the
| argest was $10, 000 and the second | argest was $5, 000.

We concl ude that petitioner has not net his burden of

proving that the paynents to Lynn Plotkin were expenses paid in
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carrying on a trade or business. Therefore, petitioner nmay not
deduct those anounts under section 162(a).

2. Hone Interest and Property Taxes

Petitioner clains section 163 deductions for interest paid
on the loan financing the construction of the house petitioner
pl anned to live in wth Ms. Faenger. Petitioner also clains a
section 164 deduction for property taxes paid on the property in
1991. In 1991, 1992, and 1993 petitioner paid interest on the
| oan of $49, 543, $39, 271, and $41, 282, respectively. In
addition, petitioner estimates he paid interest of $40,000 during
1994. In 1991 petitioner paid property taxes of $3,270 on the
| and.

Section 163(h)(2)(D) allows a deduction for qualified
residence interest. A “qualified residence” is the taxpayer’s
princi pal residence or one other residence of the taxpayer which
is selected by the taxpayer for purposes of the deduction and
which is used by the taxpayer as a residence within the neaning
of section 280A(d)(1). Sec. 163(h)(4)(A). Effective for tax
years beginning in 1987, section 1.163-10T, Tenporary |ncone Tax
Regs., 52 Fed. Reg. 48410 (Dec. 22, 1987), allows a taxpayer to
treat a residence under construction as a qualified residence for
a period of up to 24 nonths, but only if the residence becones a
qualified residence at the time the residence is ready for

occupancy.



- 27 -

Under sections 280A(d) and 163(h)(4)(A), the honme may have
been considered a qualified residence had petitioner or M.
Faenger lived in the honme. However, there was no testinony or
ot her evidence that petitioner or Ms. Faenger ever lived in the
home or that the honme was conpleted by the tine it was sold in
Decenber 1993. Since there is no evidence to support that the
home ever becane a qualified residence of petitioner, we find
petitioner has not proven his entitlenent to deductions under
section 163(h)(2) for qualified residence interest.

Section 164 allows a deduction for certain taxes, including
State and | ocal real property taxes. |In general, taxes are
deducti ble only by the person upon whomthey are inposed. See

Tuer v. Comm ssioner, T.C Menp. 1983-441; sec. 1.164-1(a),

| ncone Tax Regs. However, we have held that taxpayers who do not
hold legal title to property but who establish they are equitable
owners of the property are entitled to deduct property taxes they

paid for the property. Daya v. Comm ssioner, T.C. Mno.

2000-360; Trans v. Conmi ssioner, T.C. Menp. 1999-233.

Ms. Faenger held legal title to the house and was therefore
t he person upon whom the property tax was inposed. Petitioner
did not argue that he was the equitable owner of the house.
Therefore, we find petitioner has not established his entitlenent

to a deduction for the property taxes paid.



3. Busi ness Expenses

Petitioner clains a nunber of other section 162(a) business
expense deducti ons.

Petitioner clains deductions for |egal expenses in
connection wth his business operations. Petitioner nmeans to
prove such expenses by a showi ng that several checks were witten
to Charles Merz, Esqg., whompetitioner testified represented
“both nyself and the conpanies in several |lawsuits that had been
filed.” However, no evidence was offered as to what business
operations the lawsuits related to. There was al so no
expl anation of why petitioner was paying these expenses out of an
Autumm Years account he used for personal expenditures, rather
t han conpany accounts, or why the conpanies were not claimng the
deductions thenselves. Finally, petitioner did not explain why
the | awyer was representing both petitioner and the conpanies
jointly. Gven such a dearth of supporting evidence, we find
petitioner has not proven entitlenment to a section 162(a)
deduction for |egal expenses.

Petitioner clains deductions for paynents nade to M.
Lavender and his conpanies in 1991 and 1992. However, the
busi ness purpose of the paynents was not established. Therefore,
we find petitioner has not proven entitlenment to a section 162(a)

deduction for these paynents.



- 29 -

Petitioner clains a deduction for a paynent he nmade to
Burnett Schwartz pursuant to a personal guaranty, froma 1980s
busi ness transaction. However, no evidence substantiating the
guaranty or the business purpose of the paynent was produced.
Therefore, we find petitioner has not proven entitlenent to a
section 162(a) deduction for this paynent.

Petitioner clains a deduction for paynments made to Anmerican
Bank as personal guarantor of a |oan made to RHCA. Petitioner
did make many paynents to American Bank out of an Autumm Years
account, with notations such as “Rolla Health Care” and “RHCA".
However, petitioner failed to produce any evidence that he was
t he guarantor of any such |oan made to RHCA, or that such
paynments were made for the purpose petitioner clainmed. W find
petitioner has not proven entitlenment to a section 162(a)
deduction for these paynents.

Petitioner clains a deduction for expenses in connection
w th assisting Kenneth Lohse in devel oping an auto repair
busi ness. Several checks were witten on an Autumm Years account
to various car repair deal erships. However, petitioner also
testified that he considered the paynments a loan. |n addition,
ot her evidence relating to the purpose of the paynents was not
produced. Therefore, we find petitioner has not proven

entitlenment to a section 162(a) deduction for these paynents.
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Petitioner clains deductions for various other expenses,
such as maintaining his |law |license, Federal Express shipping
costs, and office supply costs. Various checks were witten on
an Autumn Years account to the M ssouri Suprene Court, the
M ssouri Bar Association, the M ssouri Departnment of Revenue, and
Federal Express. One check was witten to Ofice Depot.

However, petitioner did not establish a business purpose with
respect to the Ofice Depot paynent, and we therefore find he has
not proven entitlenent to a section 162(a) deduction for that
paynment. Petitioner testified he used Federal Express to send
items such as checks to Lynn Plotkin, and we have already found
petitioner is not entitled to section 162(a) deductions for the
paynments to Lynn Plotkin. Petitioner did not work as a | awer
during 1991 to 1994. Therefore, the paynents nade to Federal
Express and for law |icense fees were not expenses paid or
incurred in carrying on a trade or business, and we find
petitioner is not entitled to section 162(a) deductions for those
payment s.

Petitioner clains deductions for paynents nade to Qui xoti in
1991 so that Quixoti could pay its own business obligations.
Several checks from 1991 were witten to Quixoti out of an Autumm
Years account. However, the business purpose of the paynents was
not established. In addition, Quixoti funds were used in part to

pay personal expenses of petitioner. Therefore, we find
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petitioner has not proven entitlenment to a section 162(a)
deduction for these paynents.

Petitioner clains deductions for autonobile repair expenses
incurred in the course of business travel. Petitioner did al
his traveling by car and “on occasion” went to see M. Lavender
by car. Several checks were witten to various auto repair shops
on an Autumm Years account. However, no other evidence was
produced and no portion of the paynents was |listed as personal
expenses. W find petitioner has not proven entitlenent to a
section 162(a) deduction for these paynents.

Petitioner clainms deductions for bank fees of $428 and $223
for 1993 and 1994, respectively. The schedul e of checks from an
Aut utm Years account shows that during 1993 and 1994 there were
several overdraft charges, activity service charges, and ot her
such charges. However, the business purpose of the charges was
not established. Therefore, we find petitioner has not proven
entitlenent to a section 162(a) deduction for these charges.

E. Concl usi on on 1991-94 | ncone

We sustain respondent’s determ nations that petitioner
underreported Schedule C incone for 1991, 1992 and 1993 by
$302, 319, $172,081, and $138,490, respectively. W also sustain
respondent’s determi nations that petitioner failed to report
Schedul e C income for 1994 of $135,611. |In addition, we find

petitioner is not entitled to the various deductions he cl ains.
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[11. \Vhether Petitioner |Is Liable for Self-Enploynent Taxes for
1991-94

Respondent argues that petitioner is liable for self-
enpl oynment taxes for 1991 through 1994. Every individual is
subject to tax equal to 15.3 percent of net earnings fromself-
enpl oynent, subject to certain limts on incone. Secs. 1401 and
1402. “Net earnings from sel f-enploynment” includes incone
derived by an individual fromcarrying on a trade or business and
the distributive share of inconme or loss fromany trade or
busi ness carried on by a partnership of which the individual is a
menber. Sec. 1402(a). An exception exists for distributive
shares of any itemof inconme or loss of [imted partners. Sec.
1402(a) (13).

Petitioner’s sole argunent is that Autumm Years has no
separate identity fromthat of petitioner and that he should
therefore be deenmed to hold a 99-percent |limted partnership
interest in RHCA and be entitled to the section 1402(a)(13)
exception fromsel f-enploynent taxes. For the sane reasons
previously stated, we reject petitioner’s theory that he is a
[imted partner in RHCA. See supra p. 21.

Petitioner was not a partner in RHCA. In addition,
petitioner helped to carry on the business of and had a
significant anmount of operational control over RHCA; he

negoti ated the | ease agreenent with Ms. Faenger and Professional
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TLC, told M. Lavender which conpanies the | ease paynents shoul d
be made to and attenpted to find a buyer for the Rolla nursing
home before LTC did. As a result of his work, petitioner was
pai d by RHCA (which he attenpted to di sgui se using various
entities). W find petitioner does not fall under the limted
partner exception and is subject to self-enploynent taxes for
1991, 1992, 1993, and 1994 of $10, 247, $10,658, $10,851, and
$11, 146, respectively.

V. VWhether Petitioner Failed To Report Schedule C Incone for
1995

A. Burden of Proof

Petitioner argues that respondent bears the burden of
proving that petitioner has a deficiency for 1995 because
respondent’s determ nation for that year was a naked assertion
and therefore arbitrary and erroneous. It is true that
respondent cannot “‘rely solely upon the naked assertion that
* * * [petitioner] received a certain anount of unreported
incone’” and that a “‘naked assessnent w thout any foundation is

arbitrary and erroneous’”. Senter v. Conm ssioner, T.C Meno.

1995- 311 (quoting Portillo v. Conm ssioner, 988 F.2d 27, 29 (5th

Cir. 1993)); see also United States v. Janis, 428 U S. 433, 441

(1976). Petitioner argues respondent presented no substantive
evidence on this issue to support respondent’s deficiency claim

W di sagree.
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Respondent’ s determ nation is supported by the cl osing

docunents fromthe sale of the Rolla nursing hone, checks and
statenments fromthe closing and from Barbara Nenec and LV Castl e,
Inc., American Bank | oan docunents, and testinony from petitioner
and Ms. Nenec. W find this is substantive evidence to support
respondent’s deficiency determ nation and that no naked assertion
was made. The burden of proof therefore remains with petitioner.

B. $588,000 Conmi ssion Paid by RHCA to LTC

Respondent clai nms the $588, 000 commi ssion paid to LTC from
RHCA after the sale of the Rolla nursing home was a tax-avoi dance
schenme set up by petitioner and that the funds should be inputed
to petitioner. |In support of his argument respondent relies on
(1) M. Lavender’s testinony that petitioner used the conmm ssion
as a neans to take his slice of the sale; (2) events surroundi ng
the incorporation and dissolution of LTC and LV; (3) petitioner’s
assi stance in the preparation of the LV consolidated tax return;
(4) the fact that the proceeds were used to buy a house where
petitioner now resides; and (5) petitioner’s history of using
nom nees to disguise his incone. Petitioner disputes the
testimony of M. Lavender and clains that LTC and LV were bona
fide corporations whose enpl oyees cl osed the sale. Considering
the evidence, we find petitioner has net his burden of proof and

t hat the $588, 000 conmi ssion should not be inputed to him
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We believe M. Lavender’s testinony is inconsistent and not
credible on this issue. He testified that he believed the
initial brokerage fee was to be around 2 or 3 percent, while at
the crimnal trial he testified the brokerage fee was originally
to be around 4 or 5 percent. He further testified that the
comm ssion was increased “just prior to the sale” although he had
si gned the docunents providing for a 14-percent conmmi ssion in
January, nearly 6 nonths before the sale. 1In addition, M.
Lavender admtted to having stolen significant anounts of noney
whi ch woul d have ot herw se conme under petitioner’s control and
was testifying for respondent as part of a plea agreenent in
connection with his conviction for theft of public noney.

LTC and LV were incorporated about a nonth before the sale
closing. However, Ms. Nenec and Bob Nenec had been working on
behal f of the nonexistent LTC since at |east January 1995, and
there is nothing unconmon about doing work on behalf of a

corporation before incorporation. See, e.g., Frazier v. Ash, 234

F.2d 320 (5th G r. 1956) (discussing entering contracts on behal f
of a corporation before its incorporation).

The dissolution of LV and LTC in Cctober of 1996 for failure
to file an annual report or pay franchise taxes, the late filing
of the LV consolidated tax return and petitioner’s assistance in
preparing that return, the fact that Ms. Nenec was petitioner’s

girlfriend and al so the president and sol e sharehol der of LTC,
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and the fact that LTC bought the honme in which petitioner now
resides and transferred title to Ms. Nenec a nonth or two |ater
are stronger points for respondent. Considering petitioner’s

hi story of using nomnees to avoid tax liability, the facts
further suggest that petitioner was pulling the strings at LTC in
order to avoid tax on the $588,000 and to buy hinmself a home with
the noney. However, these facts are al so specul ative; and while
we admt the transaction contains indicia of tax avoi dance, we
find they do not overcone the facts favoring petitioner.

LTC and LV were validly created corporations. They filed a
consol idated income tax return showi ng gross receipts of $602, 962
and taxabl e incone of $166,602 for the fiscal year ending June
30, 1996. Oher facts nore directly counter respondent’s
assertion that petitioner was pulling the strings of LTC
Al t hough Ms. Nenec was petitioner’s girlfriend, she had
significant contacts in the nursing honme industry. [In addition,
Bob Nenec was al so an enpl oyee of LTC and had significant real
estate experience as owner of a brokerage business. It is quite
probable that two such siblings would be interested in and
capabl e of working together to sell a nursing honme. Mbst
inmportantly, Ms. Nenmec found the buyer for the Rolla nursing
home, and she and Bob Nenmec worked to cl ose the sale.

Al though it is a close call, we find that petitioner has net

hi s burden of proving that the $588, 000 conm ssion was not part



- 37 -
of a tax-avoi dance schene that he set up. |If there are tax
i ssues in connection with the comm ssion paid to LTC, respondent
may seek to collect fromLTC and LV or from Ms. Nenec and Bob
Nenec.

C. $245,000 Paid by RHCA to Anerican Bank

O the $245,000 paid to Anerican Bank from RHCA after the
sale of the nursing hone, a total of $27,754 was used to pay off
t he remai ni ng anount of a $115, 000 worki ng capital | oan between
Ameri can Bank and RHCA. Respondent contends that the renaining
$217, 246 was used to pay off petitioner’s remaining personal
l[iability on the $425, 000 hone construction | oan and shoul d be
included in petitioner’s 1995 i ncone.

The remai ni ng anount of the $425,000 | oan to Ms. Faenger and
petitioner was paid off at sone unknown point. Although in this
case Ms. Faenger testified she did not know how it was paid off,
during petitioner’s crimnal trial she testified that it was paid
off wwth the proceeds of the nursing hone sale. On the sane day
t he $245, 000 paynment was nmade to Anerican Bank only $27, 754 was
used to pay off the remai nder of RHCA's $115,000 | oan. Anmerican
Bank was the sane bank which I ent petitioner and Ms. Faenger the
$425, 000.

Petitioner has offered no evidence as to what the remnaining
$217,246 was paid toward. In his posttrial brief petitioner

merely states: “it is inpossible to determ ne whether that
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$245, 000 was payi ng off the | oan obtained by Petitioner and Ms.
Faenger * * * to construct the hone, whether it was paying off
the [ RHCA] working capital |oan, sonme conbination of the two, or
per haps sone other indebtedness.” 1In addition to offering no

evi dence concerning what the $217, 246 was paid toward, petitioner
of fered no evidence showi ng that he paid off his personal
liability for the remaining amount of the $425,000 | oan by some
ot her neans.

There is a dearth of evidence with respect to this issue.
However, because the burden of proof is on petitioner, who has
presented only unsupported speculation, we find that the $217, 246
was incone to petitioner in 1995.

Petitioner argues that if the $217,246 is income to him
sonme of the income should be attributed to Ms. Faenger because
she was jointly liable with himon the $425,000 | oan. However,
Ms. Faenger had borrowed $30,000 from her nother to pay to
Anerican Bank in order to have her liability on the | oan
di scharged. Therefore, the entire $217,246 is incone to
petitioner.

V. \Wiether Petitioner |Is Liable for Additions to Tax Under
Section 6654 for 1994 and 1995

Respondent al so determ ned additions to tax for 1994 and
1995 for failure to pay estimated tax. Section 6654(d)(1)(B)
provi des that a taxpayer’s required annual paynent is limted to

the I esser of 90 percent of the tax shown on the return for the
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taxabl e year (or, if no returnis filed, 90 percent of the tax
for such year), or 100 percent of the tax shown on the return of
the individual for the preceding taxable year. Petitioner’s sole
argunment is that he is not liable for the addition to tax because
he had no tax liability for 1994 or 1995. W have already held
petitioner was liable for taxes for both 1994 and 1995. See
supra pp. 31-32, 38. Therefore, petitioner is liable for section
6654 additions to tax. The anmount of those additions to tax
shall be determ ned by the parties in their Rule 155 conputations
in accordance with the other hol dings herein.
VI. \Whether Petitioner Is Liable for the Section 6663 Fraud

Penalty for 1991-93 and the Section 6651(f) Fraudul ent
Failure To File Addition to Tax for 1994 and 1995

Respondent has the burden of proving fraud by clear and
convi nci ng evidence. See sec. 7454(a); Rule 142(b). To satisfy
t he burden of proof, respondent nust show (1) An under paynent
of tax exists; and (2) petitioner intended to evade taxes known
to be ow ng by conduct intended to conceal, m slead, or otherw se

prevent the collection of taxes. See Sadler v. Conm ssioner, 113

T.C. 99, 102 (1999); Parks v. Conm ssioner, 94 T.C. 654, 660-661

(1990) .

A. Under paynent of Tax.

The cl ear and convincing standard applies not nerely to
whet her an underpaynent is attributable to fraud, but also to

whet her an under paynent exists. Parks v. Comm ssioner, supra at
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660-661; D Rocco v. Comm ssioner, T.C Menp. 2009-300; Ded ercqg

v. Conm ssioner, T.C. Menpb 1982-386. Were fraud is determ ned

for each of several years, the Comm ssioner’s burden applies

separately for each of the years. Roth v. Comm ssioner, T.C

Meno. 1998-28. Considering the facts and | aw di scussed
her ei nabove, we hold that respondent has proven by clear and
convi nci ng evidence that an underpaynent existed in each year for
1991 to 1994. However, we hold respondent has not proven by
cl ear and convincing evidence that an underpaynent exists for
1995.

In order to prove an underpaynent, the Conm ssioner cannot
rely on the presunption of correctness of the statutory notice of

deficiency. See DiLeo v. Comm ssioner, 96 T.C. 858, 873 (1991),

affd. 959 F.2d 16 (2d Cr. 1992). Fraud is never presuned; even

if a taxpayer’s testinony is incredible, we may still be left

with no nore than a suspicion of fraud. Rinehart v.

Comm ssioner, T.C Menp. 1983-184. Suspicion, even a strong

suspicion, of fraud will not sustain the Conm ssioner’s

determnation. Wnn v. Conm ssioner, T.C. Menp. 1995-6009.

Al t hough we previously held that an underpaynent of tax
exi sted for 1995, that hol ding was based on the fact that the
burden of proof was on petitioner, who offered only specul ation
as to what the $245,000 was paid toward and how his hone

construction loan liability was paid off. See supra pp. 37-38.
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As the burden of proof is now on respondent, we nust consider the
strength of respondent’s evidence as well. Respondent relies on
the facts that: (1) The home construction | oan was paid off; (2)
RHCA pai d $245,000 to Anerican Bank after the sale of the nursing
hone, of which only $27, 754 was used to pay off the renaining
anount of a $115, 000 worki ng capital |oan between Anmerican Bank
and RHCA; (3) Anerican Bank was the sane bank whi ch had gi ven
petitioner the honme construction |oan; and (4) M. Faenger
testified at petitioner’s crimnal trial that the |oan was paid
out of the proceeds of the nursing hone sale.

Respondent’s first three points are specul ative, as there
was no evidence showi ng any part of the $245,000 was actually
paid toward petitioner’s honme construction |oan. Additionally,
respondent never presented evidence show ng when the hone
construction |l oan was paid off or what petitioner’s remaining
l[itability on the home construction | oan was at the tine the
$245, 000 was paid to Anerican Bank. Wile not specul ative,
respondent’s fourth point is marred by the fact that M. Faenger
gave conflicting testinony during this trial, stating that she
di d not know how t he hone construction | oan was paid off.

Consi dering the evidence presented, we hold that respondent
failed to neet his burden to show by clear and convi nci ng

evi dence an under paynent exi sted.



B. Fr audul ent | nt ent

Respondent mnust prove by clear and convinci ng evi dence that
a portion of the underpaynent for each taxable year in issue was

due to fraud. See Professional Servs. v. Comm ssioner, 79 T.C.

888, 930 (1982). Once respondent establishes that any portion of
t he underpaynment is attributable to fraud, the entire

under paynment is subject to the 75-percent penalty, except with
respect to any portion of the underpaynent that petitioner
establishes is not attributable to fraud. See sec. 6663(a) and
(b). The existence of fraud is a question of fact to be resol ved

upon consideration of the entire record. King’s Court Mbile

Hone Park, Inc. v. Comm ssioner, 98 T.C 511, 516 (1992). The

t axpayer’s entire course of conduct may establish the requisite

fraudul ent intent. Stone v. Conmi ssioner, 56 T.C. 213, 223-224

(1971).

I n deciding whether a failure to file is fraudul ent under
section 6651(f), we consider the sane elenents that are
considered in inposing the penalty for fraud under section 6663.

Cayton v. Comm ssioner, 102 T.C 632, 653 (1994); Tinnernman V.

Comm ssioner, T.C Meno. 2006-250. Because direct proof of a

taxpayer’s intent is rarely available, fraud may be proved by
circunstantial evidence and reasonably inferred fromthe facts.

Spies v. United States, 317 U. S. 492, 499 (1943); N edringhaus v.

Commi ssioner, 99 T.C 202, 210 (1992); Row ee v. Commi ssioner, 80
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T.C 1111, 1123 (1983). Certain indicia, comonly known as
badges of fraud, constitute circunstantial evidence which may

give rise to a finding of fraudulent intent. Bradford v.

Comm ssi oner, 796 F.2d 303, 307 (9th GCr. 1986), affg. T.C. Meno.

1984-601.
A taxpayer’s use of a conplex series of financial
transactions and nom nees is a badge of fraud. See G ahamv.

Comm ssioner, T.C Meno. 2005-68, affd. 257 Fed. Appx. 4 (9th

Cir. 2007). Petitioner was connected with an extensive network
of corporations and partnerships which had financial dealings
wi th one another and with petitioner. Petitioner also used
Autum Years and Qui xoti to hold noney which he used for personal
spending. He used his control over RHCA and other entities to
further conceal the fact that he was receiving incone.
Petitioner’s conviction under section 7206(1) is also a
badge of fraud. While the convictions under section 7206(1) for
years 1991 to 1993 do not estop petitioner fromdenying fraud for
t hese years, they are persuasive evidence of fraud. See Mrse v.

Comm ssioner, T.C Meno. 2003-332, affd. 419 F.3d 829 (8th G

2005); Parsons v. Comm ssioner, T.C Meno. 2000-205.

Anot her badge of fraud is keeping i nadequate records.

Bradf ord v. Comm ssioner, supra at 307-308. In this case,

petitioner failed to keep any financial records for Autum Years

or to send Schedules K-1 to the partners of Autumm Years.
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Failure to file tax returns is also a badge of fraud. |d.
at 307. Petitioner did not file a personal tax return for 1994.
He failed to file various tax returns for Autumm Years. RHCA a
conpany over which petitioner had a significant anount of
control, failed to file tax returns for
years 1991 to 1994. Petitioner’s 1991 to 1993 tax returns were
not filed until August 1994. Several of the other entities with
ties to petitioner filed late tax returns, sonetines nany years
| at e.

An understatenent of incone is also a badge of fraud. [d.
We have already found that petitioner had significant
understatenents of inconme for 1991 to 1994. See supra pp. 22-32.

Consi dering the evidence, we find respondent has proven by
cl ear and convincing evi dence that the underpaynents for the
taxabl e years 1991 to 1994 were due to fraud. Petitioner is
therefore subject to the section 6663 fraud penalty for years
1991 to 1993 and the section 6651(f) fraudulent failure to file
addition to tax for 1994.

VI1. Concl usion

We find petitioner liable for underreporting or failure to
report Schedule Cincone for years 1991, 1992, 1993, 1994, and
1995 of $302, 319, $172,081, $138,490, $135,611, and $217, 246,
respectively. Further, we find petitioner liable for self-

enpl oyment taxes for years 1991, 1992, 1993, and 1994 of $10, 247,
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$10, 658, $10,851, and $11, 146, respectively. W also find
petitioner liable for estimated tax additions to tax under
section 6654 for years 1994 and 1995. Finally, we find
petitioner liable for fraud penalties under section 6663 for
years 1991, 1992, and 1993, and liable for the fraudulent failure
to file addition to tax under section 6651(f) for 1994.

I n reaching our holdings herein, we have consi dered al
argunments made, and, to the extent not nentioned above, we
conclude they are noot, irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




